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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
FORREST D. GIBBS, 
Petitioner, 
vs. 
SA~1UEL M. GIBBS 
5913 Sellger Drive 
Norfolk, Virginia, 
and 
MELVIN R. GIBBS 
Highway 1006 to Cardinal Road 
5th Trailer on the right 
Tarboro, North Carolina, 
and 
ESTER MAE BODWELL 
Route Street 
6th House on left from Bridge Street 
Columbia, North Carolina, 
and 
JAnES L. OOUTTS, JR., 
16302 Regency Circle 
Woodbridge, Virginia 22191 
and 
HIGHLANDS CHILD PLACEMENT SERVICE and 
HILLCREST DEPARTMENT OF BENEVOLENCES 
1445 Booneville Avenue 
Springfield, Missouri 65802 
and 
CENTRAL FIDELITY BANK 
100 World Trade Center 
Norfolk, Virginia 
Defendants. 












In Chancery No. 
~3b5'1 
NOW COMES your Petitioner, Forrest D. Gibbs, and 
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5•7·9191 
1. That he was a brother of the late, Nancy Louv ina 
Bodwell, who died on December 19, 1985, while a resident of the 
City of Chesapeake, Virginia. 
2. That on March 18, 1975, the said Nancy Louvina 
Bodwell executed a certain Will prepared by George H. Gray, 
Esquire. 
3. That on October 14, 1978, the said Nancy Louvina 
Bodwell executed another Will which was witnessed by Teresa J. 
Greene and Randy B. Page. 
4. That upon her death and without knowledge of the 
later Will the aforesaid Will dated March 18, 1975, was probated 
in the Circuit Court of the City of Chesapeake on December 27, 
1985. 
5. That subsequent to that time the aforesaid Will 
dated October 14, 1978, was discovered by your Petitioner. 
WHEREFORE, your Petitioner, Forrest D. Gibbs, prays 
that the authenticity of the October 14, 1978, be established, 
that the probation of the Will dated March 18, 1975, be reversed 
and that the Will dated October 14, 1978, be admitted to 
probate. 
And he will ever pray. 
By: 
Frederick H. Creekmore, Esquire 
BASNIGHT, CREEKMORE, WRIGHT, 
JONES & KINSER, P.C. 
752 Cedar Road 
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CERTIFICATE OF MAILING 
I certify that a copy of the foregoing Petition was 
mailed to George H. Gray, Esquire, Attorney for Samuel M. Gibbs, 
l). 
Post Office Box 1545, Chesapeake, Virginia 23320, on the /0 .-: 





Camden, North Carolina, 
and 
MYRA FURLOUGH, 
1820 Wales Drive 






























AND APPLICATION FOR APPEAL 
NOW COMES your Petition, Forrest o. Gibbs, and states 
and says as follows, to-wit: 
1. That he was a brother of the late Nancy Louvinia 
Bodwell who died on December 19, 1985, while a resident of the 
City of ChesaQeake, Virginia. 
2. That on March 18, 1975, the said Nancy Louvinia 
Bodwell executed a certain Will prepared by George H. Gray, 
Esquire. 
3. That on October 14, 1978, the said Nancy Louvinia 
Bodwell executed another Will which was witnessed Teresa J. 
Greene and Randy B. Page. 
4. That upon her death and without knowledge of the 
:1 later Will the aforesaid liill dated March 18, 1975., was probated 
in the Circuit Cour~ of.the City of Chesapeake,.Virg~nia on 
December 27, 1985. 
BASNIGHT, CREEKMoRE. 
WRIGHT, JONES ' 
AND KINSER I 
ATTORNEYS AT LAW ' 
752 CEDAR ROAD i 


















5. That subsequent to that time the aforesaid Will 
dated October 14, 1978, was discovered by your Petitioner. 
WHEREFORE, your Petitioner, Forrest o. Gibbs, hereby 
notes his appeal from the decision of the Clerk of this Court in 
grant~ng the probate of said Will on December 27, 1985, in 
accordance with Section 64.1-78 of the 1950 Code of Virginia, as 
amended and petitions the Court for the probate of the aforesaid 
Will dated October 14, 1978. 
And he will ever pray. 
FORREST 
By: 
j Timothy s. Wright, Esquire 
I BASNIGHT, CREEKMORE, WRIGHT, 
I 
j JONES & KINSER, P.C. 
1 752 Cedar Road 
Chesapeake, Virginia 23320 
CERTIFICATE OF MAILING 
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./ 
VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
FORREST D. GIBBS, 
Petitioner, 
v. IN CHANCERY NO. 23659 
SAMUEL M. GIBBS, et al, 
Defendants 
A N S W E R 
For answer to the amended petition the defendants, Samuel 
M. Gibbs and Melvin R. Gibbs, state as follows: 
1. The will admitted to probate in the Clerk's Office 
of the Circuit Court of the City of Chesapeake December 27, 1985 
and on which Samuel M. Gibbs duly qualified as Executor, is the 
true last will and testament of Nancy L. Bodwell, deceased. 
2. The writing described in pa~agraph 3 of the amended 
petition is not the true last will and testament of Nancy L. 
Bodwell, deceased. 
3. On October 14, 1978, Nancy L. Bodwell was not 
competent to make a will. 
George H •. Gray 
SAMUEL M. GIBBS AND MELVIN 
L. GIBBS, Defendants 
Outland, Gray, O'Keefe.and Hubbard 
112 Coastal Way 
Post Office Box 1545 
Chesapeake, Virginia 23320 
6 
I CERTIFY THAT A COPY OF THE FOREGOING 
PLEADING WAS MAILED TO ?cCH COUNSEL 
OF RECORD ON ~~:t; 
VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
FORREST D. GIBBS, . . 
Petitioner, 
v. •. :. IN CHANCERY:NO. 23659 
SAMUEL M. GIBBS,.·et al, 
Defendants : 
0 R D E R 
This cause came on this day to be heard on the papers 
formerly read and the motion of Samuel M. Gibbs:and Melvin R. 
Gibbs, defendants, (and Samuel M. Gibbs, Executor of the Estate 
of Nancy L. Bodwell, deceased,. who duly· qualified as such in 
the Clerk's Office of this court on December 27, 1985, and who 
moves that he be made a party defendant in this cause) for an 
issue devisavit ~ ~' and was argued by counsel. 
Upon consideration whereof, it is ordered that: 
(1) Samuel M. Gibbs, Executor of the Estate of Nancy L. 
Bodwell, deceased, who duly qualified as such in the Clerk's 
Office of this court on December 27, 1985, be, and he hereby is, 
made a party defendant to this cause; and 
(2) An issue be made up and tried at the bar of this 
court with a jury to ascertain and try whether or not the paper 
writing described in the amended petition and dated October 14, 
1978 be the true last will and testament of Nancy L. Bodwell, 
deceased and on the trial of this issue, the petitioner, Forrest 
D. Gibbs, is to be the proponent and the defendants are to be 
the contestants. · 7 
It is further ordered that at the next calling of the 
;:, ... ...... -. 
docket of this c~urt, the cause shall be set for trial of the 
issue before a jury selected and empaneled as in civil cases 
as provided by law. 





I Nancy Louvinia Bo:iwell, decla~ this to be .ay Last ·t·ill and 
~ 
T9stament, and do hereby revoke any and all other ;r,ill.s and Codicils 
made by ~sel£. I ~ant the bel~w list of na~es to inherit =Y estate 
equally after •ny deb~s are paid. I appoint Forest il. Gibbs to be 
the execu~or o£ ~Y es~ate. 
J.-iTE: 
DaTE: 
~l.:a.intiff' s hlLhtbi t # / 
Date.-'-/-~ fl-'!1-.... ~-1-· --
ludge lU ~ 
~~ncy L. Bou~ell 
la-14-78 
" ,\ ··.'-... \ . 
·~ ·. \, \ , r.\' · I 
·,---" ~\>q.C\-J ··- ;\ .. r-·., ~~




-/ ~-:> .. .. • ·1 ••· •• • 
:tan:1y E. Page 
9 




o:.·•.J• ,. __ ._. .••. ...., --~··-·--~-
OF 
NANCY L BODWELL, o~ ~ased 
3East 3llllill ctttb illtst~Exh!bit, 3 
. , 
I 
OF Date _,.'1_-_;J. ___ ().._-_i-' ..... 7_......_ 
NANCY L. BODWELL 
I, NANCY L. BODWELL, of the City of Chesapeake, Commonwealth 
of Virginia, do hereby make, publish and declare this to qe my last 
will and testament, and I do hereby revoke any and all other wills 
and codicils heretofore made by me. 
ARTICLE I 
I direct my Executor hereinafter named to pay and discharge 
all of my just debts, funeral expenses, costs of the administration 
of my estate, and all death, succession, estate and inheritance 
taxes that shall become payable in respect to any property or 
interest passing under this my will and of my estate as a whole 
without charging any payment against the individual share of any 
beneficiary. 
ARTICLE II. 
I give and bequeath all of my tangible personal property to 
Samuel M. Gibbs, my brother, in fee simple and absolutely. 
ARTICLE III 
All the rest and residue of my estate, real, .per~onal and 
mixed, and wheresoever situate, I give, devise and bequeath in equal 
shares in fee simple and absolutely to those of the following who 
survive me: 
Samuel M. Gibbs, my brother 
Melvin R. Gibbs, my brother 
Ester Mae Bodwell, my sister-in-law 
J. L. Coutts, the child of my niece, Paulette 
Ooutts, whose share shall be held in trust 
as set forth in Article IV below if he be un-
der the aqe of twenty-one years at the time of 
my demise. 
Highlands Child Placement Service and Hillcrest 
Department of Benevolences, 1445 Booneville 
Avenue, Springfield, Missouri 65802 
ARTICLE IV 
If J. L. Coutts shall not have reached the age of twenty-one 
years at the time of my demise, the estate given, devised and be-
queathed to him in Article III above shall be held in trust by Melvin 
-, 
~ .. 
R. Gibbs for his benefit. The trustee shall have full, complete and 
abaolute authority to manaqe the trust as the trustee in his sole 
discretion may determine; the trustee may use all or any part of the 
trust for the benefit of J. L. Coutts; and if there be any part of 
the trust remaininq when J. L. Coutts reaches the aqe of twenty-one 
years, it shall be paid, delivered and transferred over to him. If 
J. L. Coutts shall have reached the age of twenty-one years at the 
ltime of my demise, this trust shall not come into beinq. ARTICLE V 
I hereby nominate and appoint Samuel M. Gibbs, my brother, 
as Executor of my estate, and I direct that no security be required 
of him to secure the faithful performance of his duties as Executor. 
IN WITNESS WHEREOP, I have set my hand to this my last will 
and testament on the /'I day of March, 1975, the same beinq writ-
ten on two pages; and for identification I have signed my name on the 
margin of the first page. 
L ,·" 0& 0..' I ?, (+, ( ct •.J I· ...... 
11 
185329 
VIRGINIA: In the Clerk's Office of the Circuit Court of the City of 
Chesapeake, on the 27th day of December, 1985. 
A paper writinq purportinq to be the Last Will and Testament 
of Nancy L. Bodwell, late of the City of Chesapeake, Virqinia, who de-
parted this life on the 19th day of December, 1985, was this day pre-
sented in office by Geroge H. Gray and fully proved by·the oath of Georqe 
H. Gray, one of the three subscribing witnesses thereto, who being first 
duly sworn according to law, testified that the said Testatrix signed, 
sealed and acknowledged the said paper writing in his presence and in the 
presence of Helens. Blackham and Linda J. Baldwin, the other subscrib-
ing witnesses thereto, and they the said subscribing witnesses, at the 
request of the said Testatrix, in her presence and in the presence of 
each other, subscribed their names as attesting witnesses thereto. There-
upon, the said paper writing is ordered to be recorded as the true Last 
Will and Testament of Nancy L. Bodwell, deceased. 
And on motion of Samuel M. Gibbs, the Executor therein named, 
who made oath as the law directs and entered into and acknowledged a 
bond in the penalty of One Hundred Eighteen Thousand ($118,000.00) Dol-
lars, without surety, (the Will directing that none need be required of 
him as such), which bond, being conditioned according to law is ordered 
to be recorded. Certificate is granted the said Samuel M. Gibbs as 
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IN 'rHE CIRCUI'r COURT OF 'rHE CI"rY OF NORFOLK 
· NANCY LOUVINA BODWELL FEB 2 1979 
C 1~- 1s-S'~ Complainant, 
v. Cu·~~i~n~'s ~·h!J1t I 1/ 
SAMUEL M. GIBBS, E'r AL 
Date __ 'I_--~;._,;,(J_-..;.f~7---
Jud.ga ___ liJ~·_JY.;..._ _ _ Defendant. 
THIS CAUSE came this day to be heard upon motion of 
· counsel and was argued. It appearing that the plaintiff Nancy 
L. Bodwell, because of her advanced age has become incapacitated 
to the deqree that a guardian should be appointed pursuant to 
Section 37.1-132 Code of Virginia. It is therefore: 
ORDERED, ADJUDGED and DECREED that the trust depal:tment 
cf Fidelity American Bank be-appointed as guardian of the funds 
of Nancy L. Bodwell, that said Bank post a bond of ~~IJOtJ 0~ 
It further appearing that Howard James Marx, attorney 
for Nancy L. Bodwell, has rendered·valuable serVices to Nancy L . 
Bodwell as shown by the attached schedule A, which is attached 
hereto and incorporated by reference to this order, it is hereb~ 
~,9~ 
ORDERED, ADJUDGED and D~CBEED at the clerk of this 
. coU%t pay to Howard James Marx • A from the monies llel 
1 for Nancy L. Bodwell and turn over the rest and remainder of th I, 
~! funcls to the aforementioned trust department. . re,6-.. 
. · . ENTER: "rhis '}....-day of rd¥~ 
.; ~ L_ lf2.__ 
· Judqe 
, 19~ 




attorney for Nancy L. Bodwell 
6 ,.,._ "'S •• J~' 
amuel Gibbs 
A COPY, TESTE: \VlLLlAM T. RYAN, CLER~ 
uw •ut~o, .. 
••••-· wte•t•tA &HIO •• 
BY:~ ,D.C. 
;: 
\ 13 ~ 
-..·~··. 
VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 
NANCY LOUVINA BODWELL, 
Plaintiff 
v. 




F ~ 1: J:.-1 L..L 
0 R DE R 
CHANCERY NO. C-78-1589 
This cause came on this day to be heard on the papers 
formerly read, the orders entered herein November 8, 1979, and 
February 2, 1979, upon motion of defendants to dismiss the bill 
of complaint; and was argued by counsel. 
Upon consideration whereof, the motion is qranted and it 
is Adjudged, Ordered and Decreed that the bill of complaint be, and 
the same hereby is, dismissed. £/1-._Cv- :7}; /r; 
·'~/JJ~ 
A COPY, TESTE: WiLLIAM T. RYAN, CLERI( 
av.~ ~.c.~ 
f'\ ... • J.' 1i'·.l''"1b1t ' ~ .~.~e.:n~..:.n~.~ s ~ . . .J 
Date ·~~':(~-~,:l_t/....._-... ~-1._ __ 




















MR. CREEL~ORE: Just note my exception. 
MR. GRAY: Your Honor, is it all right if 
I stand here rather than sit in the chair? 
THE COURT: Sure. 
MR. GRAY: These are notes of Doctor Igor 
Magier, MD, Psychiatry, date, November 14, 1978 • 
You have a copy of that if you want to follow it • 
11/14/78 - nNancy Bodwell is a seventy-two 
year old woman who says she is seventy, who comes 
in for evaluation for competency referred by 
Doctor Jennings. •• 
32 
"Chief complaint: I saw Doctor Jennings last 
night and my brother did all this.n 
nHistory of present illness: She talks in 
a somewhat rambling, diffused manner, laced with· 
considerable anxiety and confusion about a shift 
in her livinq arrangement which has found her living 
in several different places over the past several 
months. She said initially she was livinq in an 
apartment of her own, a livinq arranqement which 
she liked very well, but that she then went to live 
with a younqer brother whom she reqarded as her own 
child durinq his youth and that thinqs did not work 
out well there. She says, I was livinq with h~ 
and he was hurting fP- ever1 day, mentioninq a number 
,_) 
JAIME 81 Afjttv~1ATES 
RSOieTSRSD PIIIIOI'SS.IONA&. RSJIO..,..III• 




















of differences between them and also saying that 
he frequently called her names and that he did things 
to aggravate me and to make me cry. She lived with 
him for approximately one month and then went to 
live with her sister, where she currently resides, 
for approximately two months. During this 
conversation, she mentioned that, I'm for God and · 
not for the devil, and conveys the picture of herself 
beinq persecuted without the ability to proper take 
care of herself. She also admits to beinq nervous 
all the time and hopes that in the future she may 
have an apartment of her own once aqain, althouqh 
she appears to be content living where she is. She 
says that she has had her belonginqs stored and that 
the remainder of her belonqinqs are with her where 
she currently lives.n 
"Past psychiatric history: None known." 
nprevious medical history: Includes allerqies 
to penicillin and generally good health throuqhout 
her life. She says that she takes some occasional 
·aspirin and sometimes takes some sort of medication 
sublinqually, which she describes as beinq a 
cerebral vascular dilator, but noting that she often 
does not take this either and presented as being 
quite proud of her qood health." 
~ 
JAIME 81 A::t:.vC:IATES 
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"Social history: Shows that she is widowed 
and had apparently been left some money by her husband 
as well as Social Security payments. She says that 
she had approximately $20,000 which she put in loans, 
although apparently she means a savings and loan 
association, and that my brother stripped it since 
then. She said that she wanted to live on the 
interest, but currently does not know how much money 
is left, how much interest is available to her and 
in what way the money was being spent. She mentions 
that she pays her sister $145, but was not sure 
whether this was per month, per two months, or some 
other payment for other things." 
nshe describes losing her mother as a child 
when the mother was sixty-three and mentions that 
her mother lived twelve years beyond the death of 
her mother. She frequently talks about her mother 
having fifteen children in all and·mentions that 
currently she has an older sister, three younger 
sisters, and three brothers. She says that she was 
married to her husband since May of 1927, but is 
confused about this date at times, saying that she 
has been married for a year and a half and at other 
times saying that she was married for twelve years 
and then again since Mav of 1927. She says that 17 
JAIME a A:tbOC:IATES 
R•al.-nJt•O PJtOf'.8810MAI. RUIOIIft•• 


















he died in 1970 at sixty-two years of age of liver 
disease. They have no children. She still seems 
to have some grief about his death." 
"The other details about her past history 
and social history are currently unknown to me." 
"Mental status: Shows a woman with no overt 
psychotic or suicidal trends. There is some 
depression, particularly when she talks about some 
recent subjects as well as the loss of her husband, 
namely when she talks about losses, and there is 
also clear-cut organicity which is variable and 
sometimes leads to confusion and other times is able 
to be clarified by her workinq on it for a period 
of time. She appears anxious and admits anxiety 
and ·says that this relates primarily to recent thinqs, 
apparently beinq comfortable before then. She has 
some reminisce of sense of humor, but generally tends 
to be somewhat denying in her attitude and is not 
psychologically oriented." 
nimpression: 1. Organic Brain Syndrome, 
mild, non-psychoti.c. •• 
11 2. Situational anxiety and depression." 
''Reconunendations: I would see her as a 
candidate for supportive care and for the appointment 
of a guardian to he{~her handle her affairs. 
JAIME a ASSOCIATES 
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think she is capable of giving some direction to 
the guardian in terms of how ~he wishes her property 
spent, but I do not believe her judgment is such 
that would allow her to do this on her own, with 
her current status being such that she is not fully 
aware of the nature and extent of her property nor 
of the ways in which to protect and dispose of it 0 
adequately." 0 
"For her confusion, anxiety, and depression, 
small doses of Mellaril during the day might be 
useful and I would suggest ten milligrams TID or 
QID for this purpose." 
"There is no reason for me to see her 
additionally unless there are other matters that 
need to be clarified and I do not see her as a 0 0 
candidate for hospitalization or any additional 
medication other than mentioned above and whatever 
would be medically indicated for other conditions 
at this time. n 
"Iqor Magier, MD." 
Then he wrote a letter to Doctor Jennings, 
November 14, 1978, "Stanley Jennings, M.D. 
1446 Chesapeake Boulevard, Chesapeake, Virginia." 
"Dear Doctor Jennings: I saw Nancy Bodwell 
on November 14 in m~office, at which t~e she 
1:-J 
JAIME 8& AS=::6UC:IATES 
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presented as a seventy-two year old, she said seventy 
years old, woman, who had evidence of organic brain 
syndrome without psychosis. She had a great deal 
of difficulty calculating and although she knew today 
was November 14th, she had some difficulty in statinq 
whether it was 1978 or 1979, and had other symptoms 
characteristic of organic brain syndrome, including 
not knowing the nature and extent of her possessions, 
though she did say that there was some confusion 
about this recently and that this was all in the 
process of being resolved through the courts." 
"Thus, although she was clearly organically 
impaired, she did have some capacity to function 
and could no doubt be of some help in deciding how 
to dispose of her monies, tho~qh not competent to 
do so on her own." 
"I briefly talked to her sister, with whom 
she is now living, and the sister seemed willing 
and able to act as guardian, should this be the legal 
decision made by the Court." 
"In summary, and as is noted in my evaluation 
which is enclosed with this letter, I do find her 
to have organic brain syndrome which renders her 
not competent and for which a quardian would be 
required to protect her best interests. She does, 
ZQ 
JAIME 81 ASSOCJATES 
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however, have some capacity to help in making 
decisions about her property and should be a 
considered, though not deciding person in any such 
issues. •• 
••Thank you for allowing me to see her in 
consultation.n 
"Yours truly, Igor Magier, M.D., Psychiatry.n 
Your Honor, I have a couple of papers I want 
to introduce. I thought I had them.riqht here in 
front of me. 
(Side-bar conference held outside the presence 
of the jury panel and court reporter.) 
MR. CREEKMORE: Your Honor, please note the 
exception. 
THE COURT: Note Mr. Creekmore's exception· 
to the Court's ruling. 
(Received and marked as Defendants' Exhibit 
Number 4, .5, and 6, by the Court.) 
THE COURT: Note Mr. Creekmore's exception 
to my ruling. 
All right. Your next witness? 
MR. GRAY: Mr. Coutts. 
-----ooo-----
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Instruction No. ~ 
A will is any writing that is legally executed in which a 
person states how her property is to be disposed of after she 
dies. 
Instruction No. 
No writing can be the last will of Nancy L. Bodwell unless: 
(1) She signed it: and 
(2) She signed it in the presence of two witnesses who were 
both there at the same time; and 
(3) The two witnesses signed the will in Nancy L. Bodwell's 
presence. 
Instruction No • t.l 
. 
No writing can be the last will of Nancy L. Bodwell unless: 
(1) she intended it to be an actual disposition of her 
property: and 
( 2) She intended the disposition to take effect after she 
died. 
Nancy L. Bodwell's intent on either or both of these issues 
can be either express or implied or both. An intent is express 
when it is actually stated: it is implied when it can be 
gathered from the circumstances. 
Instruction No. (? 
You shall find the writing dated October 14, 1978, to be 
the last will of Nancy L. Bodwell if the proponent proved: 
By the greater weight of the evidence that 
(1) the writing was legally executed7 and 
(2) Nancy L. Bodwell intended it to be her will. 
You shall find that the writing dated October 14, 1978, was 
not the last will of Nancy L. Bodwell if: 
(1) the proponent failed to prove either or both of the two 
elements aboveJ or 
(2) the contestant proved: 
By clear and convincing evidence that the writing dated October 
14, 1978 
(a) that Nancy L. Bodwell was incapable of making a will at 
I 
the time she executed the writing. 
The Court Instructs the jury that: 
While there is a presumption that.every person is 
competent until such person has been declared incompetent, 
the jury should consider in determining whether Nancy L. 
Bodwell was competent to make a will on October 14, 1978 
that pending at that time was a proceeding in the Norfolk 
Circuit Court in which an order was entered February 2, 
1979 declaring her incapacitated and appointing a guardian 
of her funds, along with all of the other evidence 
introduced in the case, and determine from all of the 
evidence whether Nancy L. Bodwell on October 14, 1978 had 
testamentary capacity to execute a will. 
2~, 















OBJECTIONS AND EXCEPTIONS TO JURY INSTRUCTIONS 
MR. GRAY: I want to put exceptions in the 
record to instructions. These exceptions to 
instructions are on behalf of the Samuel Gibbs and 
others, Melvin Gibbs, J. L. Doutts, and the people 
I represented in filing this suit. 
The first exception and the major exception 
is to Instruction Number 6, which put the burden 
of proof on the defendants of provinq by clear and 
convincinq evidence that the writing dated 
October 14, ·1.979 was invalid. That is that Nancy 
Bodwell was incapable of making a will at the t~e 
she executed that right. That's contrarJ to law. 
There was no burden on our side to prove that she 
was incapable of making the will. The burden was 
on the proponents to prove that she was capable. 
Once the evidence of her capacity was introduced 
128 
into evidence, then the proponents of the will had 
that burden. The burden of proof was never on the 
defendant to prove by clear and convincing evidence 
that she was incapable of making a will. 
The other instructions granted for the 
proponent of the will, with the exception of 
Number 5, are excepted to because they all leave 
? 
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out the testimentary capacity of Nancy Bodwell. For 
example, the instruction, "A will is any writing 
that is leqally executed in which a person states 
how property is to be disposed of or after she dies --' 
It doesn't allow anythinq at all in there for whether 
the person was competent or had the capacity to make 
a will. The same is true with the instruction that 
beqins with, "No writinq can be the last will of 
Nancy L. Bodwell unless --" There are two instruction 
which beqin with that. Those are each in error. 
And, finally, exception is taken to the 
refusal of the Court to qrant Instruction 6-A because 
that is a proper instruction and was adopted from 
the instruction form book. I can't think of the 
name of it now, but the instruction was 142-127. 
The jury had a riqht to know that. They were 
specifically to consider this previous order of 
the Norfolk Circuit Court concerninq her capacity. 
-----ooo-----
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VIRGINIA: In the Circuit Court of the City of Chesapeake 
on the 20th day of April, 1987. 
Forrest D. Gibbs, 
Complainant, 
vs. 
samuel M. Gibbs, 
Melvin R. Gibbs, 
Ester Mae Bodwell, 
James L. Doutts, Jr., 
Highlands Child Placement Service 
and Hillcrest Department of Benevolences, 
and 
Central Fidelity Bank, 
Defendants. 
0 R D E R 
Chancery No. 23659 
This day came the parties in person and by counsel, and 
the defendants, having heretofore filed their responses to the 
Petition herein, issue is joined. 
Whereupon came also a jury,·to-wit: John Reitelbach, 
Albert Fletcher, John Gordon, Catherine Preston, Carolyn Coleman, 
Mavis Tucker, Denise Bunch, who were sworn to well and truly try 
the issue joined and a true verdict give according to the evidence 
and the law. 
·The evidence of the complainant was presented and there 
being no motions, the evidence of the defendant was presented. 
Both plaintiff and defendant presented rebuttal evidence and at 
the conclusion thereof, the plaintiff presented surrebuttal 
evidence. 
After receiving instructions from the Court and hearing 





of their verdict and after sometime returned into court with 
the followinq verdict: "lie, t~e jury, find that the paper dated 
Octobe~ 14, 1978, IS the last will and testament of 
Nancy L. Bodwell." John J. Reitelbach, Foreman. 
Whereupon, the Defendants, by counsel,_moved to set 
aside the verdict on grounds stated in the record, which motion 
the Court doth take under advisement, and this case is 
continued qenerally. Attorneys are directed to submit briefs 
for review by the Court. 
Enter: 4-20-87 
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AUSSI:I.I. 1. TOWNSEND, ..IR. 
Fl RST JUDICIAL CIRCUIT 
OF VIRGINIA 
August 24, 1988 
Frederick B. Creekmore, Esquire 
Post Office Drawer B 
Chesapeake, Virginia, 23320 
George H. Gray, Esquire 
P.ost Office Box 1545 
Chesapeake, Virginia, 23320 
Re: Forrest D. Gibbs v. Samuel M. Gibbs, at al 
In Chancery No. 23659 
Gen~lemeu: 
..OaT OP'P'ICC 80X 10238 
CHCSAitCAKC. VIIIIGINIA 23320 
The above matter is before the Court on a motion to set aside 
the verdict of the jury rendered on April 20, 1987 and taken under 
advisement. The motion was heard ore tenus on July 27. 1988 aad 
-the Court has considered the memoranda filed by the parties and 
overrules the motion. · 
I am requesting the Clerk to prepare the appropriate decree 
in accordance with the Court's ruling. 
Very truly yours. 
wtr/ml.c 
AUG 2 6 REC'D 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
FORREST D. GIBBS, 
Complainant 
vs In Chancery No. 23659 
SAMUEL M. GIBBS, als 
Defendant 
0 R DE R 
This cause came this 27th day of July, 1988 to be heard 
on the defendants' motion to set aside the verdict of the jury 
rendered on April 20, 1987. 
Upon consideration whereof, it is ORDERED that said 
motion is hereby overruled and the verdict of the jury is confir.me • 
Enter ___ \-~.:~~~~7~·;.(_-~1?~(-~ ________ __ 
.(1 If 
.JUDGE 
VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
FORREST D. GIBBS, 
Complainant, 
v. 
SAMUEL M. GIBBS, et al, 
Defendants 
IN CHANCERY NO. 23659 
OBJECTIOB AND EXCEPTION TO 
FINAL ORDER OB. JUDGMENT OF THE COURT 
ENTERED AUGUST 29, 1988 
The final order or judgment of the court entered August 
29, 1988 was entered by the court without being presented to 
counsel for endorsement. 
Samuel M. Gibbs and Melvin R. Gibbs, defendants, do hereby 
note their objection and exception to the final order or judgment. 
SAMUEL M. 
George H. Gray 
Outland, Gray, O'Keefe and Hubbard 
112 Coastal Way 
Post Office Box 1545 
Chesapeake, Virginia 23320 
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ASSIGNMENTS OF ERROR 
1. The trial court erred in granting Instruction 6. 
2. The trial court erred in refusing to grant Instruction 6A. 
3. The trial court erred in granting Instructions 
2, 3 and 4. 
